Summary of Changes to the Hydro Act & The Public Utilities Board Act
Prepared by Alex Buchner, April 7, 2022
Bill 36 amends the Manitoba Hydro Act, the Public Utilities Board Act, and the Crown Corporations Governance and Accountability Act. In this document I will summarize the important changes that I have identified in the Manitoba Hydro and Public Utilities Board Act. The amendments to the Crown Corporations Governance and Accountability Act are not that significant so I will not discuss them here; this Act is mostly just amended to reflect that fact that regulations concerning electricity rates will now live within the Manitoba Hydro Act. 
This is not a complete list of changes, just the ones I personally find relevant. 
The Manitoba Hydro Act
Section 15: Who may sell power to the retail market in Manitoba?
Currently, only Manitoba Hydro is allowed to sell power to the retail market. This bill would allow regulations to be created to allow others to sell power in certain circumstances. These circumstances are:
1) The power is being used to recharge electric vehicles at public charging stations. My understanding is that at present, public charging stations must use membership schemes or time-based charging, or simply offer the power for free. 

2) The power that is sold is distributed on a landlord’s property, condominium corporation, or housing cooperative for use by tenants / occupants / other users of the property.  I think the intention here is to allow building owners to charge money for charging EVs on their property, but the language here is very broad and technically the resale of power from landlords/building owners to tenants, visitors, etc. for any purpose could be allowed depending on what regulations are eventually created. 

3) The power that is sold is not transmitted over Hydro’s transmission lines. This would allow non-Hydro entities to produce and sell power to off-grid communities. I’m not sure how the off-grid communities feel about this. There are four indigenous communities that run a small power grid off diesel generators managed by Hydro. The Assembly of Manitoba Chiefs said they were not consulted in the drafting of this bill. 

4) The power is generated from a clean, renewable source of energy or for research or experimental purposes. “Clean, renewable source of energy” is not defined in the Act, and there is no universally accepted definition. Some people consider natural gas to be clean, and it can be generated from renewable sources, for example. It’s not clear to me how it would be practicable for some third-party power plant to sell electricity at retail without a partnership with Hydro since Hydro owns all the transmission and distribution infrastructure. Depending on how “retail” is defined, this could potentially allow for use cases such as: allowing a solar power plant to sell “renewable energy credits” directly to third-parties, or an allowance for lease-like arrangements where a company installs solar panels on your roof for free, and you guarantee that you will buy the power generated by those panels at a certain rate.

NB: These amendments do not identify a role for the PUB in regulating the sale of electricity in these contexts. This bill allows the terms and conditions under which entities other than Hydro are allowed to sell power to be set by the government via regulation, not legislation, and the government has not made public their intentions for how they will regulate, or what their overall strategy is.
Section 16: New PUB review requirements for capital projects and power purchase / export agreements. 
This section creates new conditions where a review by the PUB must be ordered prior to government approval of large capital projects, and power purchase and export agreements. The PUB review must consider the “need for and alternatives to” large new power plants, and in all cases where a review is ordered, must consider the impact of the proposed facility on contract rates for power and Hydro’s ability to achieve the new legislated financial targets.
Hydro will not be allowed to spend any money planning a new large capital project until it produces a preliminary estimate of how much the project will cost, and has that estimate reviewed by the PUB.
Capital projects
Hydro has always needed approval from the government to build any new power plant, but now the government must ask the PUB to review the plan if the new power plant is a “major new facility”, meaning it generates more than 200MW and costs more than $200 million. 
Government approval is now required to construct transmission projects classified as a “major new facility”, which is defined as a project where power is transmitted of at least 230kV and it costs more than $200 million. Currently Hydro does not need to seek permission for any transmissions project, although building transmission infrastructure almost always involves expropriating land from private landowners, and this land expropriation does require government approval.
At our meeting on April 7, 2022, a member of the coalition expressed concern that these new definitions of major new facilities are not consistent with what existing environmental laws consider a facility large enough to warrant higher levels of environmental review, and this could signal a policy change in how environmental reviews are conducted for hydroelectric facilities.
Power purchase and export agreements
Power purchase agreements have always been subject to government approval, but they must now also be reviewed by the PUB before approval if the agreement is a “major power purchase”. This is defined as larger than $200 million in value over a minimum 5-year term. 
Power export agreements were also always subject to government approval but must now be reviewed by the PUB prior to approval if they are a “major export contract”, defined as a contract that would require the development or advance the need for a major new facility for generating or transmitting power. 
There are a few carve-outs: neither a PUB review nor government approval is required for Hydro to buy power if:
1) The power being purchased is from someone who primarily generates it for their own use and sells the excess back to Hydro (think a net-metering scheme).

2) The value of the power purchase contract is less than $5 million over its term. 
Section 38.1: Hydro required to produce an Integrated Resource Plan
Hydro will now be required to produce an Integrated Resource Plan with a ten-year planning horizon. Hydro has produced IRPs in the past but has not in the last number of years. They recently conducted consultations on the development of a new one, and work appears to be underway on that.
The IRP is a wide-ranging plan and, according to this legislation, must include:
· Load forecasting for the planning period
· The impact on load of savings targets established under the approved efficiency plan from Efficiency Manitoba
· Options for supplying power Hydro has considered, and what ii has chosen or recommends
· A report on the PUB review status of any major new facilities identified during the planning period, and any other PUB review that could be required due to what is in the IRP
· Assumptions the corporation has made in developing the plan
· Descriptions of stakeholder consultations they carried out in developing the plan
· Any other information they believe is relevant, or that is required by regulation
And the IRP must consider in the development of the plan:
· Any binding mandate letter or directive they have received from government
· The governments energy and environmental policies
· The socio-economic impacts of implementing the plan
· Sound principles of risk management, and economic and environmental sustainability
The IRP needs to be approved by the minister responsible for Hydro, who may request that changes be made to it. The minister may also choose to order the PUB to review it. This gives the minister responsible for Hydro the power to direct or to veto decisions present in Hydro’s long-term plan.
The government will decide when the IRP needs to be created and how often it should be updated.
Section 39: Electricity Rates
Currently, the “correct” price of electricity according to the Act is one that allows Hydro to fund its usual operating expenses, pay immediate interest and debt charges, and fund its reserve and sinking fund as required by the Act. Hydro proposes a rate schedule, and its reasoning is reviewed by the PUB. The PUB creates a report and orders the new rates that it finds appropriate. Hydro can apply for a rate increase every year.
Under this new regime, the “correct” price of electricity is changed: Hydro is no longer legally required to hold a reserve fund and must charge rates sufficient to meet the financial targets established in this Act. 
The sections of the Act that require Hydro to fund a reserve fund sufficient to cover the amortization costs of their property, insure themselves (where commercial insurance is not available), and to stabilize the price of power are removed. Also removed is the requirement to establish and fund their sinking fund. You can think of the sinking fund as a kind of savings account to ensure they have cash on hand when large loan obligations become due. Hydro can still elect to have a reserve fund, but my understanding is they would now have to justify contributing to those reserve funds before the PUB. This may prove difficult, and Hydro may be forced to choose between immediate debt reduction to meet legislated financial targets and ensuring they have adequate reserves. 
 The PUB is required use this framework in its review and is not allowed to question any capital expenditure program that has been approved by the treasury board. Instead of applying every year for a rate increase, the hearing will establish a 3-year schedule of rate increases. The amendments to the Public Utilities Act prohibit the PUB from inquiring into the validity of or commenting on this new framework they must work under.
The financial targets set in the Act are:
· An 80% debt to capitalization rate by March 31, 2035, and 
· 70% by March 31, 2040.
Debt to capitalization is a measure of how much debt a corporation has compared to the value of its existing assets. In isolation, it is not a particular useful metric for determining if Hydro is doing a good job at managing its finances or not, as debt levels tend to increase following large new projects (Keeyask, Bipole III). Years ago, Hydro used to submit to the PUB sophisticated financial forecasting that estimated how much revenue they would need in the future given a bunch of different variables to justify their application for a rate increase. More recently they rely on simple comparisons of financial metrics with other Canadian utilities. In my view such comparisons will always be apples-to-oranges and are not that helpful to determining the long-term financial outlook. 
The Act now sets a maximum rate increase per year. It is established as the lesser of 5% or the inflation rate. Once the general rate increase for the first year is established, there is a formula to calculate the subsequent increases within the three-year period. Using inflation as a cap on rate increases seems unusual. This allows higher increases when Manitobans are already feeling the pinch from inflation and creates a very low rate increase limit in times of low inflation, perhaps lower than what Hydro actually needs. Hydro’s expenses are not directly tied to inflation, as the measurement used to calculate it is the CPI Basket of Consumer Goods, and Hydro does not pay for, for example, residential rent, school tuition, alcohol, and so on. This rate cap formula is also different from previous iterations of this bill, which suggests to me that there is some level of arbitrariness to it. 
If there is a material change in the actual or projected financials for Hydro during a rate period, there is a provision that allows a hearing to be reopened. There is also a provision to make an adjustment if the inflation rate drops suddenly, which could lower the maximum allowable increase for the year.
At our meeting on April 7, 2022, a coalition member stated that meeting these financial targets would require an additional $5 billion in revenue, and that given that rate increases are capped at the inflation rate, it would very likely be impossible for Hydro to meet the financial targets in the legislated timeline. 

The Public Utilities Board Act
Sections 4, 5: Who is on the board?
Appointments to the board continue to be at the discretion of the government but must now follow a “merit-based selection process”. There is now a maximum size of the board – 14 members. 
Section 7: Remuneration
The government continues to decide how much to pay board members. Their expense reimbursements are now also subject to government approval. 
Section 10.1: PUB censored from commenting on regulations and directives
A new provision prohibits the board from inquiring or making statements regarding the validity of regulations that have been established by the government, or any directive (such as a mandate letter) issued to anyone under the Crown Corporations Governance and Accountability Act or The Financial Administration Act.
Section 10.2: PUB subject to government policies
The government may now establish policies that the PUB must observe when exercising their powers, but these new policies can’t be directed at a specific matter (e.g., an application or decision pending before the board). In practice, it is not difficult to establish “general policies” with a specific matter in mind.
Section 15(3): Public hearings not required
A new exception is created, board meetings do not necessarily have to be open the public if that is needed to protect “commercially sensitive information.”
Section 17.1: The executive director
The government must appoint an executive director of the board. The board chair will recommend candidates. The executive director takes on the role of board secretary, a role that was already defined in the Act. Overall, this is not changed too much, although the executive director is given the authority to delegate their powers and duties to other employees of the PUB.
Section 17.2: Memorandum of understanding
The chair and the minister must agree to an MOU defining the roles of the chair, board, ED, minister, establish performance standards for the board, and contain details concerning the board’s authority to manage its internal affairs including the hiring of the staff. This document must be public. This creates an additional opportunity for the minister to be involved in the structure of the PUB. The board will be able to hire experts or advisors under its own terms in keeping with the MOU. Previously the government was required to appoint the experts.
Section 24: Oral hearings not required
Oral hearings are no longer required, the board may hold written hearings and make rules regarding how those hearings are conducted. Written hearings would limit public participation. The use of a written hearing is mentioned in the amendments to the Manitoba Hydro Act, where it states a written hearing is to be used when a rate review is warranted in the middle of a 3-year rate period.
Section 55: Penalties for violating the Act or an order made by the PUB.
The section about penalties for violating the Act or an order of the PUB is expanded. The government can prescribe the amounts of fines, and the accused are explicitly given certain basic legal rights. If Hydro is ordered to pay a fine, it can’t use that fine as a basis to request an increase in electricity rates.
Section 56.1: Annual business plan
The PUB is now expected to create an annual business plan with the understanding that the board’s costs are expected to be recovered primarily though the collection of fees from the entities they regulate. The business plan must include estimated revenues/expenditures, financial support they expect to provide to interveners, recommendations regarding how much hearings should cost, the “goals and strategies” of the board, and the performance measures they will use to measure their progress towards the goals. 
This business plan must be approved by the minister. The minister may approve or send it back with changes.
Section 56.2: Power of government to determine costs of PUB hearings
The fees charged for PUB hearings can now be set by the government or the government may authorize the board to determine application fees. Previously, the board had the freedom to determine how much to charge the utilities for hearings. The government may also create a regulatory framework for determining how much fees should be.
